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HIGH COURT OF CHHATTISGARH, BILASPUR

Order Sheet

WPC No. 2678 of 2021

Mahaveer College of Ayurvedic Sciences Versus State of Chhattisgarh & Ors.

30/09/2021

Shri Prafull N. Bharat, Senior Advocate with Shri Akash Pandey

Counsel for the Petitioner.
Shri Chandresh Shrivastava, Dy. A.G. for the State.

Post this petition for final hearing in the week commencing 15"
November, 2021.

The Hon'ble Supreme Court in the matter of In Re: The Kerala
Education Bill, 1957. Reference Under Article 143(1) of the
Constitution of India reported in AIR (1958) SC 956 and Index Medical
College, Hospital and Research Centre V. State of Madhya Pradesh
and others reported in AIR (2021) SC 3090: AIR Online (2021) SC 150, in
paras 23, 24 & 25 has held as under:-

“23.  The professed object of the amendment to the Rules by Insertion
of Rule 12(8)(a) is to ensure that admission to medical institutions are
made strictly in accordance to merit as the Government noticed that lesser
meritorious candidates were getting better colleges/subjects. Therefore,
seats that fall vacant due to non-joining or resignation of students who
were allotted seats in mop-up round of counselling will not be included in

the college level counselling. The result is such seats will remain unfilled.

24. There is no doubt that the object with which Rule 12(8)(a) is made is
appropriate as malpractice by students in the admission process should
be curtailed. Rule 12(7)(c) provides that students who do not take
admission after issuance of an allotment letter will not be entitled to seek
refund of the advance admission fee of Rs. 2 lakhs which would stand
forfeited automatically. According to Rule 12 (8)(b), those students who do
not join after being allotted a seat though mop-up round will

automatically be declared ineligible for the next round of counselling.




They will not be entitled for admission to any other medical/dental

colleges. Suitable steps are taken to prevent such students from

participating in the next round of counselling, forfeiting the advance
admission fee and making them ineligible for admission in any medical
college. However, the medical colleges who have no part to play in
the manipulation as detailed above are penalised by not being permitted
to fill up all the seats. The measure taken by the Government of

proscribing the managements from filling up those seats that fall vacant
due to non-joining of the candidates in mop-up round is an excessive and

unreasonable restriction.

25. The right to admit students which is a part of the management's
right to occupation Under Article 19(1)(g) of the Constitution of India
stands defeated by Rule 12(8)(a) as it prevents them from filling up
all the seats in medical courses. Upgradation and selection of subject of
study is pertinent only to postgraduate medical course. In so far as
undergraduate medical course is concerned, the upgradation is
restricted only to a better college. Not filling up all the medical seats is
not.a solution to the problem. Moreover, seats being kept vacant results in
huge financial loss to the management of the educational institutions apart
from being a national waste of resources. Interest of the general public is
not subserved by seats being kept vacant. On the other hand, seats in
recognised medical colleges not being filled up is detrimental to public
interest.

We are constrained to observe that the policy of not permitting the
managements from filling up all the seats does not have any nexus
with the object sought to be achieved by Rule 12(8)(a). The
classification of seats remaining vacant due to non-joining may be
based on intelligible differentia but it does not have any rational
connection with the object sought to be achieved by Rule 12(8)(a).
Applying the test of proportionality, we are of the opinion that the
restriction imposed by the rule is unreasonable. Ergo, Rule 12(8)(a) is
violative of Articles 14 and 19(1)(g) of the Constitution.”

Therefore, considering the issue at hand, we are inclined to grant
interim relief to the petitioner on the ground that if seats, out of 70% seats
reserved for the minority candidates which has established the institution,
remains vacant and the petitioner/college is not allowed to fill up those
seats, it would create unreasonable restriction and seats would be wasted,

as held by Hon'ble Supreme Court in the matter of Index Medical College




(supra).

Consequently, we direct that out of 70% seats allotted to the
management of the petitioner/institution in the subject college, after filling
up seats from the minority candidates, if any seat remains vacant, the
petitioner shall be allowed to fill up those seats as per rules despite the
restriction contained in the subject impugned amendment in Sub-rule 7(a)
of Rule 4 of Chhattisgarh Ayush Snatak Pathyakram Pravesh Niyam, 2019.

Sdl/- Sdl/-
(Prashant Kumar Mishra) (Rajani Dubey)
Acting Chief Justice Judge

Ruchi






